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State Appellate Public Defender
I.S.B. #6555
ERIK R. LEHTINEN
Chief, Appellate Unit
I.S.B. #6247
322 E. Front Street, Suite 570
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
)
Plaintiff-Respondent, ) NO. 44637
)
v. ) ADA COUNTY NO. CR-FE-2016-1990
)
BLAINE LEE BLAIR, )
) APPELLANT’S BRIEF
Defendant-Appellant. )
____________________________________)
STATEMENT OF THE CASE
Nature of the Case
Blaine  Blair  was  charged  with  two counts  of  felony  sexual  exploitation  of  a  child  after
two digital images of nude children were found on his mobile phone.  Mr. Blair pled guilty to
both counts (in exchange for the State dismissing a sentencing enhancement) and received
concurrent unified sentences of twenty years, with five years fixed.  On appeal, Mr. Blair
contends the district court abused its sentencing discretion by imposing sentences that are
excessive given any view of the facts.
2Statement of the Facts and Course of Proceedings
Calling Blaine Blair’s upbringing “difficult” or “turbulent” would be a vast
understatement.  Born in Idaho Falls, his parents divorced when he was only five years old.
(PSI, pp.6, 308, 347.)  It appears his mother initially had custody of him (see PSI, p.347);
however, she had “borderline intellectual capacity and function[ed] inadequately.”  (PSI, pp.6,
368.)
When Mr. Blair was approximately seven, his mother remarried and the family moved to
Pontiac, Michigan.  (PSI, pp.308, 347.)  Mr. Blair’s new stepfather was a nightmare.  He “is said
to have been an explosive personality who had marginal social and emotional adjustment.”  (PSI,
p.368.)  He “was a[n] extremely ‘tough’ disciplinarian and was physically abusive to” Mr. Blair.
(PSI, p.347; accord PSI, pp.6, 309, 366.)  He often used a belt on Mr. Blair and, on one occasion,
threw rocks at him.  (PSI, p.309.)  He also sexually abused Mr. Blair and his sisters.  (See PSI,
pp.6, 21, 47, 293, 309, 330, 339, 347, 369, 383.)  According to an account Mr. Blair provided
during a 1985 psychological evaluation, the sexual abuse at the hands of his stepfather:
initially began when he was 5 years old and continued until he was 10.  The
sexual abuse involved his [step]father manipulating his penis.  He states that his
stepfather  told  him it  was  also  alright  for  him to  play  with  his  sisters.   He  then
became involved with his two youngest sisters.  He admits playing with their
vaginas [and] anus[es] and having oral sex with them.  He claims that they also
performed oral sex on him.  After he was 10 years old, he states that his stepfather
told him that it was alright to play with other kids and nothing was wrong with it
as long as he didn’t have intercourse with them.
(PSI, p.309; accord PSI, p.339.)  Although Mr. Blair’s mother apparently knew what was going
on, she never intervened on behalf of her children; rather, Mr. Blair perceived that she felt
obligated to “obey” her abusive husband.  (PSI, pp.309, 339-40, 347.)1
1 Mr. Blair’s mother was also severely beaten by his stepfather.  (PSI, p.309.)
3Adding insult to injury, Mr. Blair appears to have inherited his mother’s intellectual
limitations.  His intelligence tests at the “borderline” level, i.e., his IQ is in the 70s (PSI, pp.311,
347, 366), and his limitations are fairly significant (see, e.g., PSI, p.15 (indicating Mr. Blair was
unable to complete a GAIN assessment owing to his cognitive deficits), p.310 (indicating
Mr. Blair was unable to pass the written tests necessary to get through basic training for the
Navy)).  He was late to become verbal (age seven), and even then continued to have “speech
difficulties, such as words become jumbled up or stuttering and difficult to be understood.”  (PSI,
pp.308, 369.)  Mr. Blaine was placed in special education classes in sixth grade.  (PSI, pp.366,
369.)
In the meantime, Mr. Blair has also been diagnosed with mental illness.  At the time of
his sentencing in this case, he was suffering from depression, anxiety and insomnia and was
prescribed olanzapine, an antipsychotic,2 and paroxetine, an antidepressant/anxiety medication.3
(PSI, pp.9-10, 24; see also PSI, pp.340, 341 (psychological evaluation in 1985 recommending
Mellaril, a different antipsychotic4).)   Prior  to  sentencing,  he  underwent  a  psychological
evaluation, after which he was diagnosed with PTSD.  (PSI, pp.22-22.)  However, it seems
Mr. Blair’s mental health problems are long-standing.  For example, around the age of 17,
Mr. Blair “attempted suicide by ‘smashing his head against the wall.’”  (PSI, p.19; accord PSI,
p.310.)  Following that event, he was psychiatrically hospitalized for two months.  (PSI, pp.19,
350.)
Sometime after Mr. Blair’s psychiatric hospitalization, a special education teacher finally
discovered what was going on in his home, and she “intervened and initiated court proceedings
2 See WebMD  (available  at  <www.webmd.com>).   Olanzapine  is  commonly  sold  under  the
brand name Zyprexa. Id.
3 See WebMD.  Paroxetine is commonly sold under the brand name Paxil. Id.
4to have the children in that family removed from the care of [Mr. Blair’s] mother and step-
father.”  (PSI, p.347; accord PSI, pp.310, 339.)  After being removed from the toxic stew that
was his stepfather’s home, Mr. Blair took a bus to Boise to go live with his biological father.
(PSI, pp.6, 347.)
It appears that upon moving back to Idaho Mr. Blair was somehow able to graduate from
high school.  (PSI, pp.348, 359.)  Thereafter, he joined the Navy; however, he was quickly
discharged from the Navy because he could not pass the Navy’s written tests.  (PSI, pp.8, 19,
310, 349.)  He received an honorable discharge.  (PSI, pp.310, 349.)  Thereafter, although
Mr. Blair was able to do some work (with Deseret Industries) in the 1980s, his intellectual
deficits have since caused him to rely upon disability (SSI) benefits.  (PSI, pp.8, 15, 20, 47.)
Mr. Blair has a history of sexual misconduct involving young girls, stretching back to his
own childhood.   It  appears  that  the  sexual  patterns  developed  when Mr.  Blair  was  a  little  boy
became ingrained and started to repeat themselves.  After having had sexual contact with his
younger sisters for years, Mr. Blair became a teen and had similar contact with a girl much
younger than him (she was probably similar in age to his sisters when he was having sexual
contact with them).  (See PSI,  p.309.)   Eventually,  this  sexual  contact  was  discovered  and
Mr. Blair was adjudicated in a juvenile proceeding in Michigan.  (PSI, p.309.)
As an adult, Mr. Blair has continued to engage in sexual misconduct with young girls,
including an instance of lewd conduct and another of sex abuse of a child (both of which led to
convictions in 1984).  (PSI, pp.3-4.)  After having served time in prison for those offenses,
Mr. Blair is admittedly still a pedophile (see PSI, pp.311, 386); prison did not change that.
However, despite his desires and fantasies, he maintains that he has not had sexual contact with a
4 See WebMD.  Mellaril is a brand name for thioridazine. Id.
5child since he was released from prison.  (PSI, p.50.)  Additionally, he has apparently always
complied with his sex offender registration requirements.  (See PSI, pp.3-5 (criminal history
revealing no failure to register charges), pp.72-165 (registration documents).)  Nevertheless, as
indicated, he has still struggled with his pedophilia, and it has caused him to commit additional
crimes such as that which is at issue in this case.
The present case arose in 2016.  In February or that year, Mr. Blair’s smartphone stopped
working, so he brought it to a Boost Mobile store to see if it could be exchanged for a working
phone.  (PSI, pp.3, 34, 35.)  In examining the phone, a store employee opened Mr. Blair’s web
browser and discovered that Mr. Blair had been searching the internet for pictures of “nude
children.”  (PSI, pp.3, 34, 35.)  Store employees called the police.  (PSI, pp.3, 34, 35.)  When
questioned by the police, Mr. Blair was forthcoming regarding his criminal history, he readily
admitted that he is sexually attracted to young girls, and he confessed that he viewed what he
described as “child pornography” on his phone.  (PSI, pp.41-42, 47.)  He also consented to police
searching his phone.  (PSI, p.42.)  That search uncovered “several images of child erotica,”
including material which police believed constituted sexually exploitative material under Idaho
law—two images of nude girls.  (PSI, pp.42-43, 57-58.)
Mr. Blair was charged with two counts of felony sexual exploitation of a child—one for
each of the two images.  (R., pp.9-10, 19-20.)  He waived his right to a preliminary hearing and
was bound over to the district court.  (R., pp.21-22, 23; see also R., pp.26-27 (Information).)
Following competency proceedings, during which Mr. Blair was apparently ultimately
deemed competent to proceed (see R., pp.40, 41-42, 45; Tr., p.6, L.4 – p.7, L.55), Mr. Blair
5 There are two separately-bound transcripts in the record on appeal.  The only one cited herein
consists of the transcripts of Mr. Blair’s July 19, 2016 change of plea hearing and his October 11,
2016 sentencing hearing.  That transcript is cited herein simply as “Tr.”
6entered into a plea agreement.  That agreement called for Mr. Blair to plead guilty to both counts
of sexual exploitation of a child, as well as a “persistent violator” sentencing enhancement
pursuant to I.C. § 19-2514 and, in exchange, the State agreed to forgo seeking a sentencing
enhancement under I.C. § 19-2520G,6 and to recommend fixed sentences of no more than ten
years and five years on Counts I and II, respectively (with the indeterminate terms open for
argument).  (Tr., p.12, Ls.7-18, p.14, L.22 – p.15, L.13.)
The district court ultimately accepted Mr. Blair’s guilty pleas.  (Tr., p.22, L.21 – p.25,
L.1.)  It went on to impose current unified sentences of 20 years, with five years fixed, for each
count.  (Tr., p.49, L.21 – p.50, L.6; R., p.69.)
Following entry of the district court’s judgment of conviction (see R., pp.68-71),
Mr. Blair filed a timely notice of appeal (see R., pp.73-74).  On appeal, Mr. Blair contends that
the district court abused its sentencing discretion by imposing sentences that are excessive given
any view of the facts.
ISSUE
Did the district court abuse its sentencing discretion by imposing a sentence that is excessive
given any view of the facts?
ARGUMENT
The District Court Abused Its Sentencing Discretion
Mr. Blair contends that his concurrent sentences of 20 years, with five years fixed, for
having two images of nude children on his phone, are excessive and, therefore, represent an
abuse of the district court’s sentencing discretion.
6 Section 19-2520G provides for a 15-year mandatory minimum sentence for commission of a
registerable sex offense if the defendant has previously been convicted of a registerable sex
offense.
7Mr. Blair became a pedophile, with a specific sexual attraction to young girls, after his
stepfather encouraged him, as a small boy, to have sexual contact with his younger sisters.
Tragically, as a teenager in Michigan in the 1970s, and later, as a very young man in Idaho in the
1980s, Mr. Blair acted on his pedophilia, following the pattern of behavior he learned as a young
boy, and had sexual contact with young girls.  As he has gotten older though, and since he has
received treatment, Mr. Blair has learned that it is wrong to act on his sexual urges, and he has
been able to moderate his behavior to a great degree.  (See, e.g., PSI, p.50 (indicating Mr. Blair
had not had sexual contact with a child since being released from prison), p.385 (suggesting
Mr. Blair exhibited shame while admitting to watching and talking to children, but indicating he
adamantly denied having physical contact with children).)  Indeed, while Mr. Blair’s possessing
images of nude children is unacceptable, and it is a reminder that Mr. Blair is, and will likely
always be, a pedophile, it is certainly less egregious than having physical contact with a child.7
Further, while Mr. Blair has struggled mightily with his pedophilia, he has generally been
refreshingly forthcoming in admitting it when he has done something wrong (see, e.g., PSI, p.3
(PSI indicating Mr. Blair was forthcoming with the pre-sentence investigator in this case), pp.42-
7 Mr. Blair acknowledges that the justification for criminalizing the possession or dissemination
of child pornography is that consumers of such materials create a market for the production of
that material, and thereby encourage the future exploitation of other children.  Assuming this
justification has merit, it is probably too attenuated for someone of Mr. Blair’s limited
intellectual capacity to fully understand and internalize.  (See PSI, p.341 (1985 psychological
evaluation opining that Mr. Blair lacked the insight to “completely understand his [e]ffect on
other people,” even when he stood accused of inappropriate sexual touching at that time).)
Regardless though, even if Mr. Blair could fully appreciate the reason why child porn is
criminalized, the reality is that the harm attendant to consuming such pornography is so far
attenuated from the harm to children, as compared to actual sexual contact with children, that it
carries with it a lower level of moral culpability than actual physical contact. Compare I.C. § 18-
1507 (providing for a sentence of up to 10 years for sexual exploitation of a child by possessing
or accessing child porn) with I.C. § 18-1508 (providing for a sentence up to life for lewd conduct
with a child).
843 (police reports indicating Mr. Blair was also forthcoming when initially questioned by the
police in this case).  Additionally, Mr. Blair has not been shy about asking for help, and he has
expressed a strong desire to change. (See, e.g., Tr., p.47, Ls.11-20 (“I do have a—I want—I want
to do—to stop what I am doing.”).)
In view of Mr. Blair’s unique life situation (including his intellectual deficits and mental
illness), the circumstances under which his pedophilia was apparently cultivated, and the relative
non-egregiousness of the present offense, Mr. Blair respectfully asserts that his aggregate
sentence of 20 years represents an abuse of the district court’s sentencing discretion.
CONCLUSION
For  the  reasons  set  forth  above,  Mr.  Blair  respectfully  requests  that  this  Court  find  an
abuse of the district court’s sentencing discretion, and that it reduce his sentences as it deems fit.
Alternatively, he requests that this Court remand his case to the district court for a new
sentencing hearing.
DATED this 5th day of July, 2017.
________/s/_________________
ERIK R. LEHTINEN
Chief, Appellate Unit
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